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OOIIOLIPA;lP RlPLIIS TO OPpoSITIONS

Ohio Radio Associates, Inc. CORA"), by its attorneys, pursuant to Sections

1.229 (d) and 1.294 (c) of the Co.-ission's Rules, hereby s~its its

consolidated replies to the oppositions of David A. Ringer ("Ringer"), ASP'

Broadcasting COrp. ("ASP'''), Shellee P'. Davis ("Davis·), and Wilburn Industries,

Inc. ("Wilburn"). on May 25, 1993, ORA filed separate motions to enlarge the

issues against these applicants. The .etions raised tower site availability

issues against these applicants based on virtually identical facts and

circumstances. The opposing applicants filed on June 9, 1993, separate

oppositions which pleaded siailar defenses to the actions to enlarge the issues.

In support of its consolidated replies to the oppositions, ORA offers the

following co.ents.

Ringer, ASP', Davis, and Wilburn exchanged copies of identical Decellber 1991

tower site letters fro. Mid-Ohio Co..unications, Inc. The letters state in

pertinent part that Mid-Ohio is "willing to negotiate" and has an "intent to

negotiate" with Ringer, AS", Davi., and Wilburn as to use of its trans.itter

tower and facilities. Moreover, "mutually acceptable terms" would be negotiated

in the future. Within sixty (60) days of the date of the letter, the applicants

were required to make a satisfactory showing to Mid-Ohio as to their financial

qualifications.

Under long-established Co.-ission policy, Ringer, ASP', Davis, and Wilburn

do not have "reasonable assurance" of Mid-Ohio' s tower site. Ha1;10pa1

eoMunication. Inelustries, 6 P'CC Rcd 1978, 1979, para. 10 (Rev. Bet. 1991), .!ff...:..si,

7 FCC Rcel 1703, para. 2 (1992), "reasonable assurance" of the availability of a

tower site require. more than a "willingne.s to deal" in the future on the part

of the tower .ite owner.

In opposition to the motions to enlarge, Ringer, ASP', Davis, and Wilburn

predictably claim that ORA took certain portions of the Mid-Ohio letter out of

context and that the applicable case law supports a finding of "reasonable

assurance." According to ASF, the portions of the Mid-Ohio letter cited by ORA

do not rob the letter of what would otherwise be "reasonable assurance."



ASF inadv.rt.ntly crystalliz.s the k.y issu. rais.d by ORA. Stat...nts in

the lett.r, which would oth.rwis. app.ar to give -r.asonabl. as.uranc.,- that

Mid-Ohio only has an int.nt to n.gotiat. in the future do in fact rob the l.tt.r

of •r.asonabl. as.uranc•• • Th. wording of the Mid-Ohio l.tt.r i. v.ry cl.v.r and

misl.ading. However, a c.reful r.ading of the l.tt.r show. th.t Mid-Ohio did no

more than unilater.lly propo.. som. hypothetic.l l.a.. term. and then indic.t.

th.t nothing would be discuss.d or negoti.t.d until after gr.nt of • con.truction

p.rmit.

A. h.ld in HatioRal COMupicatiop. Ipdu.trie., a ••r. -willingn••s to de.l

in the future by the tow.r sit. own.r is insuffici.nt. Although d.tails aay b.

negotiat.d in the futur., the b.sic t.ra. of a tow.r 1•••••gr••••nt .u.t b.

n.gotiated at the ti.. of c.rtification in ord.r to po..... -r.a.onabl.

a.suranc•• • Gre.t Lak•• Broadca.ting. Inc., 6 FCC Rcd 4331, 4332, para. 11

(1991), ~, FCC 93-263, rel.a••d Jun. 11, 1993.

In the ca•• at hand, Mid-Ohio indicat.s in it. l.tt.r that D2 negotiation.

have occurr.d and non. would occur until aft.r grant of the construction perait.

Th. fact that the 1.tt.r from Mid-Ohio to all the applicants is id.ntical a. to

the t.ra. of a pos.ibl. l.as. show. that no individual negotiation. a. to .ach

applicant have occurr.d and that Mid-Ohio only bandi.d around hypothetical t.ra.

it unilat.rally propos.d.

OD Jun. 21, 1993, ORA r.c.ived fro. Davis, pursuant to discov.ry, a letter

of Jun. 7, 1993, fro. Carl B. Fry, coun••l to Mid-Ohio, to D.vi. and to Ard.th

Frizz.ll, a principal of ASF. Se., atttachaent. Th. l.tt.r .tat•• in p.rtin.nt

part that Ring.r' s couns.l rec.ntly request.d Fry to pr.par. a l.tt.r for

.ub.ission to the co..i.sion a. to the •••ning of th. Dec.mb.r 1991 tow.r .it.

l.tt.rs. Fry r.fu••d to adopt the language propo••d by Ring.r.

Accordingly, this shows that Ring.r and Mid-Ohio have a diff.r.nc. of

opinion a. to the ••aning of th. D.c.mb.r 1991 tow.r .it. lett.r.. Thus, th.r.

was and r.mains no ••••ting of th. minds· b.tw••n Mid-Ohio and Ring.r and the
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oth.r .pplic.nt••• to • tow.r .it••gr....nt. S•• , GIn•••• cowaupica,iop••

~, 3 FCC Rcd 3595, p.r•• 4 (R.v. Bd. 1988), in ord.r to po••••• ·r•••onabl•

•••ur.nc.,· th.r. au.t b•• ••••ting of the ainds.·

Ring.r, ASF, D.vis, .nd Wilburn try aightily to distinguish on the fact.

the ca••s cit.d by ORA in its motion to .nl.rg.. Bow.v.r, th.y fail to

coapr.h.nd that .11 c•••• are diff.r.nt •• to the fact.. Wh.t i. d.ci.ionally

signific.nt i. the principl. of l.w or policy .rticul.t.d in • c••••

Ring.r, ASF, Davis, and Wilburn argu. that the applicable ca•• law support.

th.ir position. Bow.v.r, th.ir argwaent. .r. pr.ai••d on the .rroneou.

as.umptions that th.y alr.ady have • n.goti.t.d agr.ement with Mid-Ohio and th.t

ORA is contending that they must have a l.g.lly binding lease .gr••••nt....,

Ring.r opposition, at pp. 4-5; ASF, at p. 1; Davis, at p. 5; and Wilburn, at pp.

2-3.

Since the filing of the opposition. of Ring.r, ASF, Davis, and Wilburn on

Jun. 9, 1993, the R.view Bo.rd rele••ed a decision which confira. th.t •••r.

willingn••• to di.cus. or negotiate a l.a•• agre...nt in the future, abs.nt •

n.goti.ted .gr.ement .s to b.sic teras at the tia. of c.rtification, do•• not

con.titute -rea.onable ••sur.nce.· Global Information Techpologi••• Inc., FCC

93R-26, paras. 18-20, relea••d June 17, 1993. Accordingly, there can be no

.erious dispute as to this principle of law or policy.

D.vis suggests, .t n. 1, p. 2, .nd n. 2, p. 4, th.t Mid-Ohio h.s no choic.

but to negoti.te with the winn.r of the W••tervill. construction p.rmit sinc.

there i. no other viable u•• for the facilities of the now del.ted St.tion WBBY

FM. Thus, presuaably this fact would support a finding of ·r•••onabl•

••sur.nce. - However, Mid-Ohio could ju.t •• easily r.aove and .e11 it. broadc••t

equipment to anoth.r station and devote it. real e.tate and studio building to

.nother .ore productive co..ercial use.

Anoth.r just as plausible sc.nario •• to Mid-Ohio'. intentions is that it

i. attempting to u.e the possibility of • le••e of it. faciliti•• as a a.an. to
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IUnipul.t. the Co_inion' s s.l.ction proce... According to the Mid-Ohio letter,

••ch applic.nt mu.t m••t c.rt.in und.fined financial qu.lifications .t.nd.rd. to

b. able to .v.n negoti.t. a tow.r sit. 1..... Thus, Mid-Ohio, which i ••

disqualifi.d and discr.dit.d form.r CO_i.sion lic.ns•• , h.s position.d it••lf

to b. able to dict.t. to the Commi••ion a. to which applicant will actually

r.c.iv. the con.truction p.rmit and to .ff.ctiv.ly .nt.r into a joint bu.in•••

v.ntur. with the n.w lic.n••••

A. an .xaapl. of the favoriti.m and pot.ntial mischi.f which Mid-Ohio could

pl.y with the COaaission's s.l.ction proc••• , it r.c.ntly notifi.d • principal

of ASF, Ard.th Frizz.ll, who is a form.r .mploy•• of Mid-Ohio, that .h. w••

• x.mpt from supplying financial inform.tion in .arly 1992 as to h.r

qualifications to .nt.r into tow.r sit. negotiations, although th. oth.r

.pplicant. w.r. required to do so. .16, .ffidavit of Carl Hours8, d.ted Jun. 4,

1993, ASF oppo.ition, attachm.nt B. Bow.v.r, a l.tt.r from Mid-Ohio'. coun••l,

Carl B. Fry, dat.d Jun. 7, 1993, in.xplicably indicat•• that this .... ASP

principal suppli.d satisfactory financial information to Mid-Ohio in ••rly 1992.

S•• , ASF opposition, .ttachm.nt C. What's going on h.r.?

Ring.r and D.vi. claim that th.y compli.d with Mid-Ohio's requir••ent to

supply financial inforaation to it within sixty (60) days of the Dec.ab.r 1991

tow.r sit. l.tt.r and that Mid-Ohio found th.ir financial qualifications to b.

satisfactory. Bowever, .v.n ••eting this requir•••nt only .ntitl.s Ring.r .nd

Davis to .nter into n.gotiations with Mid-Ohio after grant of • construction

permit. See, Ringer opposition, Jun. 7, 1993, l.tt.r from Carl B. Fry; D.vi.

opposition, attachment D, l.tt.r of M.y 25, 1993, from Carl B. Pry, .nd

attachment E, l.tt.r of Jun. 7, 1993, from Carl B. Fry, which stat.s in pertin.nt

part that Mid-Ohio is willing to n.gotiat. in the future if Ringer or Davis is

award.d the construction permit and that this l.tt.r, along with the D.c.ab.r

1991 l.tt.r, do•• not constitut. a l.a•• agr••••nt. II§ AlA2, th. attached
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letter of June 7, 1993 fro. Fry to Davis and Friuell rejecting language proposed

by Ringer.

Wilburn claias that it satisfied the requir..ent of Kid-Ohio to supply

inforaation as to its financial qualifications in early 1992. It sub.its a

letter to Mid-Ohio, dated February 6, 1992. S•• , Wilburn opposition, attacbaent

B. However, Wilburn fails to submit any correspondence fro. Mid-Ohio that it

actually received the financial inforaation, reviewed it, and found Wilburn's

financial qualifications to be satisfactory. It is noteworthy that ASF, Davis,

and Ringer have letters fro. Mid-Ohio indicating that they have the financial

qualifications to enter into lease negotiations after grant of the construction

perait. ~ AlIe, the attached letter of June 7, 1993, fro. Fry to Davis and

Fri••ell, which indicates that Mid-Ohio is only dealing with Ringer, Davis, and

ASF, but not Wilburn.

Accordingly, it must be presumed that Mid-Ohio will not now deal with

Wilburn. Thus, Wilburn does not have -reasonable assurance- of its proposed

tower site and has not had such as.urance since at least February 1992. A tower

site availability issue must therefore be specified on this basis alone and

independent of the fact that Wilburn had a tower site letter from Mid-Ohio in

Decelllber 1991-

Wilburn notes, at n. 3, p. 4, and pp. 5-6, that it supplied to ORA on Nay

28, 1993, pursuant to discovery, a copy of the February 6, 1992, letter to Kid

Ohio. It then complains that ORA had a duty to promptly notify the Presiding

Judge of this letter because it soaehow underained ORA's allegations in the llay

25, 1993, motion to enlarge the i.sue••

Wilburn'. contention. are without any merit. The February 6, 1992, letter

standing alone is inconclusive a. to defending against ORA'. allegations. Thus,

ORA had no obligation to do anything until Wilburn filed its opposition on June

9, 1993, explaining the fact. and circum.tance. of the letter, .uch a. whether

the letter was received by Mid-Ohio and whether Mid-Ohio re.ponded. Based on
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Wilburn'. oppo.i~ion, i~ i. now known ~ha~ Mid-Ohio failed ~o acknowledge this

l.t~.r, although acknowledging siailar lett.r. fro. ASP, Davis, and Ring.r, and

affirming th.ir financial qualifications to .nt.r into tow.r sit. n.gotiations.

Accordingly, ORA's May 25, 1993, allegations ~hat Wilburn f.iled to ..et Mid

Ohio'. r.quir...n~. h.v. be.n confirmed by Wilburn'. opposi~ion.

Ev.n if ~h. F.bru.ry 6, 1992, l.~t.r in qu.stion h.d und.rmined ORA's

mo~ion ~o enlarge, ORA would have un~il ~h. filing of i~s r.ply ~o conc.d. such

f.ct. Se., S.ction 1.294 (c). This would no~ prejudice .ither Wilburn or the

in~egri~y of the h.aring proc.ss. An .arli.r r ••pons. would only disrup~ ~h•

• s~abli.h.d pl.ading cycle, .specially in vi.w of ~h. fac~ ~hat ORA'. mo~ion ~o

.nlarg. mad. oth.r all.ga~ion. ind.pend.n~ of ~h. F.bru.ry 6, 1992, l.tt.r.

Ring.r, at p. 8, paras. 12-13, chall.ng.s the leg.l sUffici.ncy of ORA's

curr.n~ tow.r si~••gr••••nt. According to Ring.r, b.caus. the .gr....nt is

subj .ct to - r.negotiation - .nd b.cau.. c.rtain oth.r t.rms ar. subj .ct to

-furth.r n.gotiations,· ORA do.s not have -r.a.onabl. a.suranc•• - Howev.r,

Ring.r .isch.r.c~.rize. the language of the tow.r .it. agr••••nt and .lso

.i.appr.h.nd. applic.bl. commi••ion ca•• law.

Wha~ ORA's ~ow.r .it. agre•••n~ actually stat.s i. that the n890tiated

$1,250 p.r mon~h 1•••• price ••y b. -r.nego~ia~ed- to take into consid.ration the

aark.t pric. at the time that a l.gally binding agr••••nt is .nt.r.d into. Th.

agr••••nt also stat.s ~ha~ the ~.rms of the leas. will b. -furth.r nego~i.t.d

as .ay b. appropriat.. ~, Ring.r oppo.i~ion, a~tacha.nts 293-294. Th••• are

normal provisions which h.v. been found acc.ptabl. by the COmmission. '.tiop.l

Innova~ive Proqra..inq N.~work of ~h. Bas~ coast, 2 FCC Rcd 5641, 5643, par•• 11

(1987), r.nt .nd o~h.r d.~ails .ay b. n.go~ia~.d in the fu~ur••

Th. funda••ntal and d.cisionally significant diff.r.nc. b.tween ORA's tower

.it. agr....nt and the .uppo••d agr••••nt. of Ring.r, ASP, Davis, and Wilburn,

is th.t ORA actually n.gotiated the basic teras of it. agr••••nt, wh.r.a. Ring.r,

ASP, Davi., and Wilburn have y.t to nego~ia~. anything wi~h Mid-Ohio! All that
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Mid-Ohio has don. is to s.nd out a -t.as.r- l.tt.r which indicat.s a r.fusal to

co.-enc. n.gotiations until after grant of th. construction perait. Howev.r,

Co.-ission policy requires negotiations as to basic terms to be coapl.ted in

ord.r to po••••• - reasonable a••urance. - National Ippovativ. Progra_ipq N.twork

of the Bast eoast.

Ringer, at p. 7, para. 11, and n. 7, and AS.. , at p. 2, obs.rv. that ORA

r.lied upon the Mid-Ohio tower sit. and an id.ntical l.tt.r wh.n it filed its

application in Dec.mber 1991. Thus, th.y cont.nd that ORA can not now attack th.

legal sufficiency of the Mid-Ohio letter.

Ringer and AS" raise frivolous arguaents d.sign.d no doubt to div.rt

att.ntion fro. their own d.relictions. ORA aaended its application on March 9,

1992, th. date for aa.naents of right, to specify a new tow.r sit.. Gr.at Lak.s

Broadcasting. Inc., 4332, para. 10, nt..:!t, FCC 93-263, para. 5, rel.ased Jun. 11,

1993, holds that where an applicant a••nds to a new tow.r sit. by th. date for

all.ndments of right any legal defect or other deficiency as to -reasonable

assurance- in the original tower sit. is I!OOted. Thus, it is legally irr.l.vant

as to whether or not ORA had -reasonable assurance- of the Mid-Ohio tower sit.

wh.n it originally filed. Under established co.-ission policy, this is now a

aoot point not subj.ct to any inquiry.

ORA'. motions to .nlarge against Ring.r, Davis, AS", and Wilburn do not

allege lIisrepre.entation or -bad faith· by thell in specifying the Mid-Ohio tow.r

site. Rather, ORA is alleging that as a aatter of law the Mid-Ohio tow.r sit.

l.tt.r is def.ctive, although superficially appearing to be in co.plianc. with

co_ission policy.

Ringer add AS" fail to subllit any .vid.nce that, at the tiID. of

certification in Decellber 1991, ORA realised that the Mid-Ohio lett.r was

d.fective or that it certified in -bad faith.· Siaply because ORA chall.ng.d the

Mid-Ohio tower site letter in May 1993, it do.s not logically follow that ORA

realised in Decellb.r 1991 that the l.tter was d.fective. Much can happen in that
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ti.e interval. Indeed, the priaary ca.e relied upon by ORA, .a1;iOlla1

coaaunications Indys1;ries, was not affi~ed by the co..ission until 1992.

If Ringer and Asr have any evidence that ORA realized at the tt.. of

certification that the Mid-Ohio letter wa. legally d.fective, they .hould have

ttaely filed a motion to .nlarg. the i.su•• , rath.r than make v.il.d thr.ats

(bas.d on speculation) in footnote. to pleading. which have nothing to do with

ORA's qualifications. Such tactics are themselves abusive of the Ooami••ion'.

proc••••s.

WBBRBFORB, in view of the foregoing, ORA requ••t. that tower availability

issues be specified against Ringer, ASr, Davi., and Wilburn. Moreover, in the

case of Wilburn, a second independent basis exists to specify a tower site

availability issu•• Mid-Ohio has declin.d to find that Wilburn ..ets its

qualifications to enter into negotiations, although pUrPOrtedly aaking such a

finding in favor of Ringer, ASr, and Davis. Accordingly, Wilburn will be unable

to obtain its proposed tower site.

Respectfully sub.itted,

Mc.AIR Ii SAMFORD, P. A.

June 21, 1993

0202979.00001
ORA.S3a
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Lea ., GOltZ........, aa4 IlY oU..t !owItl yaur f11WlG01.~
1JU11floa1::iou aa1::b'actox'y. AS .ucb, 'the Dea....~ , 1191
oOllla11:Mnt ~Zl' in twoet .-

1:£ you haft 81' QW'8UOU P,UU", 'tU N91aed con-..poDd~, pl.... l.~
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I, 8t.epb._~. Y.l.enoa, an a~t:oraey iD 1:Iae law fina of lIcIIair I: ~oEd,

P.A., do h.reby c.Rifr t:laat: OIl f;hi. 2bt: dar of J_., 1993, I ha•• call.ed t:o be

Jaaad d.li••red or _iled, U.S. _il, po.bge prepaid, a ClOP!' of ~ foregoiDg

·COD~li4a~edRepli•• t:o Oppo.i~ioa.· ~o 1:Iae following:

!!be JIoDorabl. "al~.r C. till.r*
....hai.~ra~i.. Law Judge
PMeral CoIBaDica~ioa.ee-i••ioa
ItoCIII 213
2000 L st:reet, ••".
"ashiag1:on, D.C. 2055&J_. &book, Bsquire
Beariag Branch
Peeleral oa-:auieat:ioD. ee-i••ioD
ItoCIII 1212
2025 II ftreet:, ......
"'a.hi.Dg1:on, D.C. 2055&

Arthur V. BeleDduik, Bsquire
au:thwick I: BeleDduik, P.C.
1990 II St:reet:, ......
S1Iit:. 510
"'a.hington, D.C. 20036
Coun••l for Da.id A. tiD.gerJ_. A. Jtoeruer, Bsquire
llar.ff, Koerner, OleDder I: IIocldJerg, P.C.
5335 "i.COD.iD A._lI., ......
Suit:. 300
"a.lUDgt;oa, D.C. 20015-2003
Coun••l for ASP Broaclca.~i.Dg Corp.

Brie s. Itra.et:., Bsquire
BrowD, PinD I: .i.UR, Chart:.reel
1920 • ftreet, ......
lluit:e 660
" ••hiDgt:oD, D.C. 20036
eoaasel for ...i1bllrD IDdust:ri••, IDe.

Demai. P. Begl.,., .squire
1tedclJ', Begley I: "RiD
1001 22Dd st:reet, ......
"'a.hiDgt:OD, D.C. 20037
eoaa••l for .....~.rYill. Broadc••t:iDg CGapaDJ'

Liait:ed part:uer.hip

DaD J. Alpert:, Bsquire
Law Office of DaD J. Alpert:
1250 CODDect:icut: A"_lI., ......
.....hiDgton, D.C. 20036
eo-sel for Shell_ r. Da"i.


